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have authority to take or to cause 
depositions to be taken. Subpoenas, 
depositions, the attendance of wit-
nesses, and witness and deposition fees 
shall be governed by § 4.26 of the gen-
eral rules in Subpart B of this part, to 
the extent such regulations are appli-
cable. 

(b) The administrative law judge also 
may grant or order continuances, and 
set the times and places of further 
hearings. Continuances shall be grant-
ed in accordance with § 4.452–3.

§ 4.473 Service. 
Service of notice or other documents 

required under this subpart shall be 
governed by §§ 4.413 and 4.422. Proof of 
such service shall be filed in the same 
office where the notice or document 
was filed within 15 days after such 
service, unless filed with the notice or 
document.

§ 4.474 Conduct of hearing; reporter’s 
fees; transcript. 

(a) The appellant, the State Director 
or his representative, and recognized 
intervenors will stipulate so far as pos-
sible all material facts and the issue or 
issues involved. The administrative law 
judge will state any other issues on 
which he may wish to have evidence 
presented. Issues which appear to the 
administrative law judge to be unnec-
essary to a proper disposition of the 
case will be excluded; but the party as-
serting such issue may state briefly for 
the record the substance of the proof 
which otherwise would have been of-
fered in support of the issue. Issues not 
covered by the appellant’s specifica-
tions of error may not be admitted ex-
cept with the consent of the State Di-
rector or his representative, unless the 
administrative law judge rules that 
such issue is essential to the con-
troversy and should be admitted. The 
parties will then be given an oppor-
tunity to submit offers of settlement 
and proposals of adjustment for the 
consideration of the administrative law 
judge and of the other parties. 

(b) Unless the administrative law 
judge orders otherwise, the State Di-
rector or his representative will then 
make the opening statement, setting 
forth the facts leading to the appeal. 
Upon the conclusion of the opening 

statement, the appellant shall present 
his case, consistent with his specifica-
tions of error. (In the case of a show 
cause, the State Director shall set 
forth the facts leading to the issuance 
of the show cause notice and shall 
present his case following the opening 
statement.) Following the appellant’s 
presentation, or upon his failure to 
make such presentation, the adminis-
trative law judge, upon his own motion 
or upon motion of any of the parties, 
may order summary dismissal of the 
appeal with prejudice because of the in-
adequacy or insufficiency of the appel-
lant’s case, to be followed by a written 
order setting forth the reasons for the 
dismissal and taking such other action 
under this subpart as may be proper 
and warranted. An appeal may be had 
from such order as well as from any 
other final determination made by the 
administrative law judge. 

(c) In the absence or upon denial of 
such motion the State Director or his 
representative and recognized interve-
nors may present evidence if such a 
presentation appears to the adminis-
trative law judge to be necessary for a 
proper disposition of the matters in 
controversy, adhering as closely as pos-
sible to the issues raised by the appel-
lant. All oral testimony shall be under 
oath or affirmation, and witnesses 
shall be subject to cross-examination 
by any party to the proceeding. The ad-
ministrative law judge may question 
any witness whenever it appears nec-
essary. Documentary evidence will be 
received by the administrative law 
judge and made a part of the record, if 
pertinent to any issue, or may be en-
tered by stipulation. No exception need 
be stated or noted and every ruling of 
the administrative law judge will be 
subject to review on appeal. The party 
affected by an adverse ruling sus-
taining an objection to the admission 
of evidence, may insert in the record, 
as a tender of proof, a brief written 
statement of the substance of the ex-
cluded evidence; and the opposing 
party may then make an offer of proof 
in rebuttal. The administrative law 
judge shall summarily stop examina-
tion and exclude testimony on any 
issue which he determines has been ad-
judicated previously in an appeal in-
volving the same preference and the 

VerDate jul<14>2003 11:49 Oct 17, 2003 Jkt 200175 PO 00000 Frm 00123 Fmt 8010 Sfmt 8010 Y:\SGML\200175T.XXX 200175T



124

43 CFR Subtitle A (10–1–03 Edition)§ 4.475

same parties or their predecessors in 
interest, or which is obviously irrele-
vant and immaterial to the issues in 
the case. At the conclusion of the testi-
mony the parties at the hearing shall 
be given a reasonable opportunity, con-
sidering the number and complexity of 
the issues and the amount of testi-
mony, to submit to the administrative 
law judge proposed findings of fact and 
conclusions of law, and reasons in sup-
port thereof, or to stipulate to a waiver 
of such findings and conclusions. 

(d) The reporter’s fees shall be borne 
by the Government. Each party shall 
pay for any copies of the transcript ob-
tained by him. Unless the parties stipu-
late to a summary of the evidence, the 
Government will file the original copy 
of the transcript with the case record.

§ 4.475 Findings of fact and decision 
by administrative law judge: Notice; 
submission to Board of Land Ap-
peals for decision. 

(a) As promptly as possible after the 
time allowed for presenting proposed 
findings and conclusions, the adminis-
trative law judge shall make findings 
of fact and conclusions of law unless 
waiver has been stipulated, and shall 
render a decision upon all material 
issues of fact and law presented on the 
record. In doing so he may adopt the 
findings of fact and conclusions of law 
proposed by one or more of the parties 
if they are correct. The reasons for the 
findings, conclusions, and decisions 
made shall be stated, and along with 
the findings, conclusions, and decision, 
shall become a part of the record in 
any further appeal. A copy of the deci-
sion shall be sent by certified mail to 
the appellant and all intervenors, or 
their attorneys of record. 

(b) The Board of Land Appeals may 
require, in any designated case, that 
the administrative law judge make 
only a recommended decision and that 
such decision and the record be sub-
mitted to the Board for consideration. 
The recommended decision shall meet 
all the requirements for a decision set 
forth in paragraph (a) of this section. 
The Board shall then make the deci-
sion in the case. This decision shall in-
clude such additional findings and con-
clusions as do not appear in the rec-
ommended decision and the record 

shall include such rulings on proposed 
findings and conclusions submitted by 
the parties as have not been made by 
the administrative law judge.

§ 4.476 Appeals to the Board of Land 
Appeals. 

Any party affected by the adminis-
trative law judge’s decision, including 
the State Director, has the right to ap-
peal to the Board of Land Appeals, in 
accordance with the procedures and 
rules set forth in this part 4.

§ 4.477 Effect of decision suspended 
during appeal. 

Notwithstanding the provisions of 
§ 4.21(a) of this part pertaining to the 
period during which a final decision 
will not be in effect, and consistent 
with the provisions of § 4160.3 of this 
title, the authorized officer may pro-
vide in his decision that it shall be in 
full force and effect pending decision 
on an appeal therefrom. Any action 
taken by the authorized officer pursu-
ant to a decision shall be subject to 
modification or revocation by the ad-
ministrative law judge or the Board 
upon an appeal from the decision. In 
order to insure the exhaustion of ad-
ministrative remedies before resort to 
court action, a decision which at the 
time of its rendition is subject to ap-
peal to a superior authority in the De-
partment shall not be considered final 
so as to be agency action subject to ju-
dicial review under 5 U.S.C. 704, unless 
it has been made effective pending a 
decision on appeal in the manner pro-
vided in this paragraph. 

[44 FR 41790, July 18, 1979, as amended at 60 
FR 9958, Feb. 22, 1995]

§ 4.478 Conditions of decision action. 

(a) Record as basis of decision; defini-
tion of record. No decision shall be ren-
dered except on consideration of the 
whole record or such portions thereof 
as may be cited by any party or by the 
State Director and as supported by and 
in accordance with the reliable, pro-
bative, and substantial evidence. The 
transcript of testimony and exhibits, 
together with all papers and requests 
filed in the proceedings, shall con-
stitute the exclusive record for deci-
sion. 
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